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Foreword

			After serving in the role in ­2011 – and after the ensuing interval of over ­13 years – in July ­2024, Hungary will again take on a noble yet demanding task: for half a year, our country will assume the presidency of the Council of the European Union. It is no exaggeration to state that, in the period of more than a decade that has elapsed since our last mandate, we have witnessed events that have had a momentous impact not only on European integration but on the entire world. Over the last few years, we have survived a pandemic, have faced the horrors of a war unfolding in our proximity, and witnessed the emergence of an energy crisis unprecedented in scale. Even taken on their own, each of these events presented the European continent with a formidable challenge; as a cumulative whole, they have placed a greater burden than ever on the shoulders of the European Union’s institutions and its member states.

			The rotating presidency of the Council has always played an important role in handling current challenges. The presiding member state has the opportunity, for example, to set the Council’s agenda and priorities, fine-tune its policies, and by chairing sessions, can bring the diverging interests of nations closer together. The Hungarian presidency, however, will not only reflect on the difficulties to be overcome, but also on reforming the EU’s institutions to better address them. Accordingly, the strategic goals and policy guidelines set during this time will have a great impact on the entire following budgetary cycle.

			Given all of the foregoing, it is clear that, while holding the rotating presidency has always set an important task for the nation assuming the role, Hungary will be facing an especially imposing set of challenges and tasks, given the current circumstances.

			The University of Public Service is playing an important role in the preparations for Hungary’s ­2024 EU presidency. The university’s Europe Strategy Research Institute will be publishing several collections of studies, thus contributing to raising awareness about academic research in connection with the presidency. In addition, due to its unique teaching portfolio, the university will provide specialised training for the diplomats and delegates who will be implementing Hungary’s presidency. This book aims to contribute to these preparations, and to help ensure that our country successfully fulfils its mandate to hold the presidency of the European Council.

			This book is the fruit of a three-year interdisciplinary research project which sought to make a scholarly study of the main policy issues relevant to the period of the Hungarian presidency, thus assisting in the preparations for the latter. Initiated and completed by the Europe Strategy Research Institute of the University of Public Service, this volume brings together experts who not only have unparalleled theoretical knowledge, but also practical experience in the day-to-day application of policies. The book deliberately endeavours to change perspectives by reviewing, on the one hand, overarching systemic phenomena, while also offering “snapshots” of the most pressing current challenges. By reviewing such heterogeneous and crucial issues as the Russian–Ukrainian conflict, regional policies, the protection of minorities, the rule of law, family policies, digitalisation, population ageing or the decade-long transformation of the community of nations, the book’s ambitions extend far beyond transmitting mere factual knowledge. It also offers readers a “behind the scenes” perspective that allows them to explore and understand the emerging academic and political conflict zones that underlie the decision-making processes.

			The pieces in this monograph have been situated in the policy environment at issue, and thus explore how that policy background may influence the agenda of the Hungarian presidency and in certain cases the authors even offer recommendations in this respect. This volume responds to an important need, namely that of reflecting on the challenges of both the present and the future through the prism of cumulative integration-related experience, and does so in clear and accessible language, following a logical progression and offering scholarly insights that allows all of us to view these issues in a new light. It is for this reason that I can confidently assure our readers – whether they are politicians, scholars or members of the interested public studying the past in order to understand the present and foretell the future – that they have chosen the best possible material with which to pursue this undertaking.

			Gergely Deli

			Rector of the University of Public Service

		


		
			
Tibor Navracsics

			Cohesion Policy

			The aim of cohesion policy in the European Union is to create economic and social cohesion and reduce disparities in regional development. Due to economic developments and the enlargement of the Union, this task has now become a community-level objective, moving from intergovernmental cooperation to community-level cooperation. However, the uneven dynamics of regional development and the slower capacity of the bloc to respond to crises show that the European Union still has some way to go in this area in the future. The present paper traces the evolution of this policy. It describes the main stages in the history of cohesion policy and demonstrates how reducing regional disparities in development has become a community priority. It also examines the achievements of a policy that has been in operation for several decades and highlights the main challenges in this field. The Hungarian Presidency in ­2024 can play an important role in addressing these challenges and shaping new directions for development.

			A brief history of the policy

			Although it was an important aspect of the creation of the common market from the very beginning for the founding fathers of European integration, the ­1957 Treaty of Rome only minimally addressed the objective of reducing regional disparities. In the preamble of the Treaty, the signatories pledged to reduce disparities in development between regions and to reduce the development gap for less developed regions. Article ­2 of the Treaty entrusted the future European Economic Community with the task of stimulating the harmonious development of economic activity across the continent and promoting steady and balanced expansion.1

			While the objective was shared by all, the emergence of the policy at community level was hampered by the fact that the criteria and policy framework were completely new in post-war Europe. In earlier periods, regional development issues had rarely been a specific issue on the policy-making agenda. Traditionally, the problem of regions was largely a part of economic policy, as one of its sub-questions. It was regarded as a problem that market mechanisms would be able to correct, without state intervention. It was only with the rise of the idea of the interventionist state that it became clear that the government could also be responsible for helping regions that are lagging behind, to help them to catch up. This is linked to the development – in the post-war period – of a policy framework that soon made the territorial dimension of government policy meaningful at community level.

			It is thus reasonable to state that regional policy was in its infancy in the ­1950s. The Cassa per il Mezzogiorno in Italy was the first dedicated cohesion fund to attract much attention and capital in Europe. It had a credible effect on the policy development which was slowly emerging in other western European countries, as it was included as an objective in the Treaty of Rome establishing the European Economic Community, although it did not become a community policy for some time.

			Member States during this period were determined to keep regional policy within national competence and therefore only entertained the possibility of harmonising policies, not of creating Europe-wide priorities and objectives.2 For instance, the central objective of regional development in post-WWII France was to counterbalance the predominance of Paris, an approach which played a major role in the development and growth of regional policy. To this end, a ministry was set up and the so-called DATAR system was created in ­1963 to coordinate the territorial development activities of the various ministries.3

			Economic problems at the turn of the ­1950s and ­1960s, including the coal crisis, created the need for an increasingly tangible community-led solution. The first steps in this direction were taken at the conference on regional economies organised by the Commission in ­1961 and in the first Commission communication on regional policy in ­1965.4

			The next step was the creation of the Directorate-General for Regional Policy within the Commission in ­1968.5 At the turn of the ­1960s and ­1970s, the reform of agricultural policy once again drew attention to the regional cross-section of problems. In this vein, at the ­1972 Paris summit, the Heads of State and Government of the Member States committed themselves to tackling regional problems. It was then that the idea of setting up the European Regional Development Fund, the first Community regional policy institution, was born.6

			The first wave of enlargement in ­1973 brought three new Member States – Denmark, the United Kingdom and Ireland – to the European Community, and the need to tackle regional disparities became even more acute. As a sign of this, the Report on an Enlarged Europe published that year – colloquially known as the Thomson Report after the first British Commissioner, George Thomson – made it clear that reducing disparities between regions was of paramount importance, because no community could survive if it was marked by significant differences in development from within.7

			As a result of this realisation, and after lengthy negotiations, the Council decided in March ­1975 to create the European Regional Development Fund (ERDF).8 Increasingly strong cooperation in the second half of the ­1970s and the first half of the ­1980s gradually shifted the focus of regional policy away from strictly intergovernmental cooperation towards an ever-stronger Community-level approach.9 The growing importance of the policy is best illustrated by the fact that Jacques Delors, the new President of the European Commission, in his ­1985 progress report, identified the growing regional disparities within the European Community as one of the most important problems of European integration. Following the accession of Portugal and Spain to the community, the gap in development between the regions made his words even more relevant.10

			The realisation that the single internal market programme required regional disparities to be tackled at Community level was translated into action in the late ­1980s. It was then that the Single Act of ­1986 established the legal basis for community regional policy, allowing regional policy to formally enter the ranks of community policies.11 Regional policy was introduced into the Economic and Social Cohesion chapter of the Single Act, with the task of ensuring overall coherent development. The three Structural Funds – the European Regional Development Fund, the European Agricultural Fund and the European Social Fund – were set up to serve this objective, and in February ­1988 the Heads of State and Government agreed that it was necessary to develop a new regional policy.12 ­1985–1995 was the period when regional policy was developed on a community level. It was under the presidency of Jacques Delors, that the French dominance of policy, both in terms of staff and methods, was established, which determined the development of policy in general throughout Europe for decades.13

			Following a decision of February ­1988, a new regional policy system was gradually established in the second half of the year, based on five pillars. The first, the coordination pillar, required that the three separate funds for regional development – the European Regional Development Fund, the European Social Fund and the European Agricultural Fund for Rural Development – act in a harmonised way with regards to the development objectives of regional policy. The principle of concentration led to the prioritisation of the main objectives on a community-level and of community regional policy. The pillar for programming promoted systemic, multi-annual development programmes, as opposed to ad hoc interventions, and provided community support regarding their design. The principle of partnership required cooperation between central, regional and local entities in the planning and implementation of programmes. The principle of additionality stipulates that community funding cannot replace national funding.14 The 1988 reforms clearly pointed in the direction of regional policy becoming part of the institutional architecture of the emerging European political system. The reform of the structural funds in that period made the principle of cohesion one of the most important principles of EU policies.15

			Although the reform of regional policy in ­1988 placed it on a completely new footing, the subsequent steps to reform the policy in the following years, although not as important in scope and depth, also proved decisive. The ­1993 and ­1999 reforms were more of a fine-tuning exercise.16 The importance of the ­1993 reform lies in the fact that the Maastricht Treaty identified economic and social cohesion as one of the key objectives of European integration. To achieve this, the Cohesion Fund was set up to support infrastructure development in the less developed countries of the South, notably in Greece, Ireland, Portugal and Spain, to help them meet the convergence criteria for Economic and Monetary Union.17 The Maastricht Treaty also introduced the Commission’s obligation to produce a so-called Cohesion Report every three years, which assesses the EU’s cohesion performance and may also provide proposals for policy reform.18

			The ­1993 reform was followed by the ­1999 reform. This prepared the ground for the ­2000–2006 programming period and was intended to respond to the problems that had arisen in the meantime. For example, it was at this time that tackling unemployment emerged as a priority, partly as a result of the introduction of a separate chapter on employment as laid down in the ­1997 Treaty of Amsterdam.19 Another reform followed in preparation for the ­2007–2013 programming period. In this regard it is crucial to note the impact of the enlargement of the EU to the East, with ten countries joining the European Union in ­2004 and two more in ­2006 – Bulgaria and Romania.20 The primary objective of this reform, adopted in July ­2006, was to help the Lisbon Strategy to be implemented alongside integrating the newly acceded Member States.21 Following these changes in ­2006, the then seven-year financial cycle provided a stable framework for cohesion policy in the longer term. Thus, after several years of preparation, the latest reform took place in ­2013.22 However, the changes made at that time only adapted the instruments of cohesion policy to the needs and objectives of the new financial programming period, without leading to fundamental changes in the functioning of the policy.

			While the spectacular development of the policy appears to be a clear success story to the outside observer, in reality the effectiveness of cohesion policy has been a source of great controversy from the outset. Many analysts dispute whether the interventions have actually altered the growth trajectories that the regions would have followed under purely market conditions.23 Especially since the ­1980s, it has been argued that despite the European Union’s significant efforts to promote convergence between Member States, disparities within Member States have in fact considerably increased. This is particularly true when comparing the development of rural and metropolitan areas. The data shows that the main beneficiaries from EU regional policy, and of other market-based investment decisions, are metropolitan and agglomeration areas.24

			This disparity is made clear in EU documents. The European Commission’s eighth Cohesion Report identifies one of the greatest challenges facing cohesion policy today as the need for development policy to find ways of making rural areas more dynamic in directions that have not yet been explored.25 This does not mean, of course, that the European Union’s cohesion policy is a failure. However, a review of the lessons of recent years will greatly facilitate the identification of the objectives of the Hungarian Presidency for cohesion policy.

			The achievements of EU cohesion policy

			One of the innovations of the Maastricht Treaty concerning cohesion policy is the obligation for the European Commission to produce a cohesion report every three years. These cohesion reports aim to present the achievements of the cohesion policy and to set the agenda for the next three years by identifying the main challenges Member States are facing and to find the appropriate instruments to address them.

			The European Commission published its eighth Cohesion Report in February ­2022, entitled Cohesion in Europe towards ­2050.26 This document was undoubtedly published in one of the most difficult environments experienced to date. Whereas in the past, successfully effecting cohesion policy has generally been challenged principally by successive waves of enlargements, on this occasion it was the two-year-long coronavirus epidemic and its economic and social consequences which set the framework for cohesion policy and the direction it should take in the near future.

			Despite these challenges, the report concludes that overall, territorial disparities within the European Union have decreased. The main drivers of territorial convergence have been the regions of Central and Eastern Europe, which have been steadily catching up with the rest of the European Union since ­2001. Generally speaking, an analysis of the internal structure of the European Union shows that metropolitan regions in capitals are performing better than other regions. As an illustration of this, between ­2001 and ­2019, real GDP per capita grew faster in metropolitan regions than in the rest of the EU.27

			The Commission’s report also notes that the pandemic hit EU countries at a time when many of them were still recovering from the ­2008 economic crisis. This is reflected in the data, which shows that while employment in Europe has improved in the last three years, regional disparities are still greater than before ­2008. Nevertheless, a decrease of over ­17 million people at risk of poverty and social exclusion between ­2012 and ­2019, mainly due to a clear rise in living standards in the eastern Member States of the EU, represents a major step forward in terms of social cohesion.28 Looking at economic forecasts for ­2023, GDP per capita is projected to be ­2.6% higher in less developed regions due to the support provided under cohesion policy between ­2014 and ­2020.29

			Catching-up is the result of aggregated investments in different regions, either in a coordinated way or as a result of measures taken in separate policy sectors. The most notable policy areas for catching-up are investments in infrastructure, skills and innovation. However, while there are grounds for optimism about the pace of catching-up, this optimism is clearly limited by the fact that the overall progress is mainly concentrated in regions with more educated populations with the capacity to absorb innovation, while development in some less innovative regions – despite some progress – seem to be stagnating. Therefore, for all its successes, EU cohesion policy is struggling with the problem that the more dynamic rate of progress in certain regions is not being passed on to other, neighbouring but less well-developed regions, and cannot boost their convergence.

			The challenges of cohesion policy

			The policy challenges for the upcoming years, some of which are strategic, can be broadly divided into two categories, stemming from the programme of the Commission chaired by Ursula von der Leyen, who took office on ­1 December ­2019.30 The five-year work plan is essentially built around two technological developments, known as the green transition and the digital transition. Environmentally friendly and sustainable energy production and use, decreasing the pace of climate change and establishing a development policy in supporting the digital transition are thus among the plan’s key objectives.

			It is clear from the Commission’s Cohesion Report that there is a strong correlation between the level of cohesion within the EU and the development of environmental infrastructure. The quality of the digital infrastructure has a major impact on the chances of a region to catch up and progress, as well as affecting the opportunities for social mobility of certain communities. It is no coincidence that, according to the Cohesion Report, the real dynamics of catching-up are to be found in metropolitan areas. This is where the critical level of infrastructure in both quantity and quality that enables tangible development has been built.

			The construction of the infrastructure to enable the green transition has a similar regional and social weight. Sustainable, environmentally friendly, independent energy production and energy supply is not only important to strengthen the autonomous economic potential of a region but can also be an important factor for growth. This is particularly true during this time of the Russian–Ukrainian war, when the energy dependence of certain countries and regions, including their dependence on energy suppliers is a key factor affecting economic growth.

			However, it is very important to bear in mind when considering cohesion policy that it is not only about infrastructure development in a general sense. The dilemma identified by the Cohesion Report should help to frame the policy of the future. A solution must be found to the problem of the areas which are dynamically catching up being almost exclusively metropolitan regions. In other words, the task of cohesion policy is not only to encourage and effectively implement infrastructure development, but also to extend the spatial impact of development to rural areas and small towns.

			There is good reason to believe that, as well as accelerating catching-up in metropoli­tan areas the implementation of the green and digital transitions at the highest possible level, would also increase the rate of catching-up of other types of regions. Cohesion policy in the coming period should therefore prioritise and enforce territorial equality and equilibrium when implementing infrastructure development programmes.

			The realisation of this priority is made more difficult by the fact that infrastructure development is a national competence. As a result, it may be coordination rather than a single set of instruments for development policy which has a role to play in the execution of future cohesion policy.

			Another set of challenges for cohesion policy in the coming period are the emerging issues Europe is facing today. The worrying demographic situation on the continent is addressed in the Cohesion Report, which highlights the responsibility of cohesion policy in relation to the depopulation of parts of the European Union. Migration of population to central cities and regions of the European Union has always been a natural consequence of the completion of the single internal market and the free movement of labour.

			At the same time, not only did the processes following the enlargement of the bloc to the East reinforce existing trends, but the opening of the labour market in Western Europe also posed new qualitative challenges for the catching-up and development of regions in Central Eastern Europe. In some countries, the outflow of young and skilled workers has reached levels as high as a quarter or more of the country’s total population.31 Even for the most affected new Member States, the scale of emigration is not evenly balanced across territories, which means that the most disadvantaged regions of the worst affected countries have experienced a dramatic decline in population.

			The demographic challenge therefore involves not only the problems of a declining general population due to a declining birth rate, which is common on the continent, but also the need to improve the survival chances of the particularly depopulating regions of Northern, Southern, Central and Eastern Europe. In this respect, the Cohesion Report is clear: the more remote a region is from the centre of the European Union and the more rural its settlement structure, the greater the demographic challenges it faces.

			At the same time, the demographic problem features on the agenda of decision-makers not only as an internal structural imbalance, but also as a problem for social integration and externality in the form of immigration. This has been particularly prominent since ­2015, when successive waves of mass migration reached the southern and eastern borders of the European Union. The admission and care of hundreds of thousands of people fleeing from the Middle East and Africa, for economic or security reasons, put extraordinary pressure largely only on border regions in the first months. Soon, however, all the regions of the European Union were confronted with the short- and long-term problems caused by mass immigration. The problem of addressing the reception and care of refugees was soon followed by the need to tackle the issues of their social integration.

			From the outset, the European Commission has supported Member States in their efforts to promote the integration of immigrants. The future agenda of cohesion policy also emphasises the development and financing of policies to integrate immigrants into society and contribute to the economic regeneration of areas facing labour shortages as a result of demographic changes.

			One specific type of migration crisis affecting the European Union is the recent refugee crisis which has been triggered by Russian aggression against Ukraine and which poses a major challenge for the future of cohesion policy. The war that broke out at the end of February ­2022 displaced millions of people in a matter of days, placing enormous pressure on the EU’s eastern borders and border regions.

			During the migration crisis, Member States have been hit by a flood of refugees. However, the tasks of reception and care were quickly replaced by support for the social integration of earlier arrivals. Learning from the previous migration crisis, this time the European Commission sought to help Member States in need as quickly as possible by rapidly reallocating resources and mobilising existing instruments.

			A long-term solution to the problem, however, requires an approach and a toolbox that goes beyond ad hoc solutions. Consequently, flexibility is likely to feature more prominently in the future in cohesion policy. One important question for the future success of the policy is the extent to which the Commission can complement the still rather rigid funding system, which is currently based on mid-term programmes, with instruments that allow for rapid-response assistance.

			Given the inadequate EU response to these challenges so far, it is clear that one of the most important structural challenges for cohesion policy is to ensure flexibility. The requirement for flexibility is an important challenge for the future of the policy in two ways. On the one hand, it is important to support interventions in crisis situations that require a timely response, and this requires that reallocating resources between programmes and priorities be as free as possible.

			The requirement for flexibility is seen by many as a refutation of one of the fundamental principles of cohesion policy, the principle of programming. Since its inception, cohesion policy has consistently sought to favour institutionalised development, with a focus on multi-annual programmes rather than ad hoc, crisis-managing interventions. While programming can be a highly effective medium- and long-term approach to the internal development of individual Member States and regions, the increasingly uncertain international environment and the recent spate of crises has prioritised flexibility.

			It is unlikely that policy developments in the coming years will lead to either programming or the requirement for flexibility becoming the exclusive approach. Finding the right and effective balance between the two principles may be the secret to the success of the future of the policy. Programming plays a very important role in shaping territorial and social developments and guaranteeing their stability, at least in the medium term. Flexibility is a way of supporting the need for rapid action in the wake of a crisis. Efforts in recent years by Member States have clearly called for more flexibility without compromising the principle of programming.

			Another interpretation of the principle of flexibility seeks to answer the dilemma of cohesion policy, which has faced the EU for decades. As the eighth Cohesion Report points out, while relatively less developed regions are catching up in the European Union, the process dynamics are more significant in urban or metropolitan areas, while rural areas benefit less from catching up. It seems, therefore, that the instruments and forms of intervention of cohesion policy serve certain types of regions well but are of little help to others.

			The challenge for the period ahead is therefore to ensure that cohesion policy develops a flexible and nuanced set of tools and methods for intervention which support the various different types of regions while providing options that take their specific needs into account. Within the European Union, we can distinguish between regions with different characteristics, requiring different types of intervention. These include:32

			–metropolitan regions in the core territory of the European Union

			–metropolitan regions in peripheral or less developed territories of the European Union

			–regions linked to metropolitan regions

			–peripheral regions with relatively large populations and metropolitan centres

			–rural and peripheral regions with low population density

			This list indicates that the current policy of allocating resources to all regions on the basis of the same intervention criteria cannot be maintained in the future, given the new challenges and the constraints of the process of catching up. The long-term challenge for cohesion policy is therefore to develop the logic of a flexible system of instruments and interventions.

			What can be expected during the Hungarian Presidency in the field of cohesion policy?

			The Hungarian Presidency will start in July ­2024, less than a month after the European Parliament elections, where the agenda will largely be determined by the reshuffling of the EU institutions. This will be the time when the new European Parliament and European Commission is formed, the new President of the Commission is presented, and the new President of the European Council is elected. These major institutional changes are likely to allow for only less ambitious policy plans to be implemented. The new Commission traditionally takes office on the ­1st of November – possibly ­1st of December – which also means that the outgoing Commission, which will be a partner during the first part of the Presidency, will no longer be interested in policy innovation. The incoming Commission will thus not yet have sufficient political strength and experience to take substantive policy action before the end of the year.

			These circumstances, however, do not, of course, make it superfluous to set policy priorities for the Hungarian Presidency. All the challenges listed in the previous chapter will be on the agenda of cohesion policy in the second half of ­2024. The implementation of regional policy programmes connected to the green and digital transitions, including their evaluation, will be as much a part of the discussions during the semester as proposals for dealing with demographic issues or migration.

			Beyond the general tasks facing it, cohesion policy may well also be an important item on the agenda during the Hungarian Presidency. The European Commission’s eighth Cohesion Report was due in ­2021, and although its publication has been postponed to ­2022, the Commission still expects the ninth Cohesion Report to be published in ­2024, three years after its originally planned publication. This means that the Hungarian Presidency will fall within the period of the finalisation or publication of the ninth Cohesion Report.

			Given the policy-shaping impact of the cohesion reports, the timing provides the Hungarian Presidency with a major opportunity to shape the future of cohesion policy. Through policy events, in cooperation with the Commission and Member States, the Hungarian Presidency can provide added value in this area. As it is likely that the major challenges of cohesion policy, which have already been outlined, will all be included in the report, the Hungarian Presidency should also be prepared to formulate its own views on each of these challenges and to make them heard in the upcoming debates.

			The Hungarian Presidency can be a period of summarising and serve as a new beginning for the EU’s institutional cycle. With the right preparation, this unique period offers a major opportunity to shape the future of EU policies in the initial preparatory phase of the ­2028–2034 budget cycle. This is particularly true for cohesion policy, which in many aspects faces fundamental challenges and, in whose success, Hungary has a fundamental interest.

			While it is not realistic to expect that the publication of the ninth Cohesion Report will provide the European Union with solutions to all the challenges facing cohesion policy, the search for solutions and the preparation of the cohesion report itself can provide important lessons and innovations for this particular area of policy. If at least partly accomplished during the preparation period for the Hungarian Presidency or during the Presidency itself, it could also – if successful – enhance Hungary’s prestige. In addition, perhaps we can also find solutions to the difficult dilemmas of Hungarian territorial policy by drawing on European experience. All in all, we are looking forward to a game with a positive ending, for which the winners will be not only Hungary, the Member States of the European Union and the EU institutions themselves, but also the European Commission.
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			The Russian–Ukrainian War, the International World Order and the Role of the EU

			Russia violated the most basic rule of international law, the prohibition of aggression, by attacking Ukraine. Russia’s legal arguments for attacking Ukraine are not acceptable under international law. These arguments are, however, not new: similar legal arguments had already been used in other occasions, including by other states. At the same time, the war in Ukraine is an unprecedented violation of international law, which has fundamentally shaken the existing world order – the cornerstone of which is the prohibition of aggression, and in the creation of which the Soviet Union also participated. International law works well if its framework is clear, if it does not fall victim to arbitrarily broad interpretation, and if the compromise behind those rules still functions. Unfortunately, we have already seen several situations where these conditions were not met. The EU and its Member States have a stake in the survival of the existing international world order. On some issues, the EU has exhibited particularly strong cooperation and activity, while on other questions there are strong fault lines within the Union. What role the EU can play in resolving the conflict and preserving the existing international legal order remains a question.

			Introduction

			The Russian–Ukrainian war is evoking our darkest fears: a war in Europe which has a fundamental influence on us, either directly or indirectly. In addition to the loss of our feeling of security, another important and even more frightening feature is that it raises fundamental questions regarding the existing international legal order, at a time when clear frameworks are more important than ever.

			It should be noted that war can be discussed and analysed from many perspectives. The analyst’s assessment is influenced by their own field of expertise, experiences and impressions. For the author of these thoughts, war is not just a horrible but distant event that can be imagined based on photos or videos. If one has seen war up close and spoken to victims and their family members one has a more direct impression through individual stories of what war means to people, families, parents, children and society. Based on such experience, one forms an idea of the humanitarian consequences for individuals and communities. What does war mean to a family whose family member has been declared missing, who may rationally know that their loved one has died but for whom, since the body is not there, burial, which is absolutely necessary to process the grief, is impossible? What does war mean to an amputee child injured by an unexploded ordnance and to their family? What does this war mean for everyone, for every society involved? Communities are traumatised by war, and it takes at least a generation, or even more, for them to recover. At the same time, the reactions of states to war are fundamentally not humanitarian in nature. They are influenced by political, economic, security and other factors, and when considering these, the perspectives of the victims are often not sufficiently represented. This is reality, but at the same time it is important to emphasise that war is not an abstract problem: behind it lies real suffering, lost or ruined human lives and trauma spanning generations. In addition to the objective legal questions related to war, subjective feelings and humanitarian aspects of war cannot be ignored: wars are inherently bad, including this one, and it would be best to end a war as soon as possible. Unfortunately, however, the situation is not that simple.

			When it comes to the analysis of the Russian–Ukrainian conflict, many questions spring to mind and far fewer answers. Before ­24 February ­2022, most people did not honestly believe that a full-scale attack on Ukraine would happen; from the point of view of an international lawyer, the prohibition of armed violence seemed such a fundamental principle of international law and the international legal order today that no one thought that any superpower or great power would dare to break this rule so blatantly and so directly.

			In the present study, the Russian–Ukrainian conflict and the ensuing questions will be discussed as they relate to international law and the international legal order, before finally focusing on what room for manoeuvre the European Union has in this situation.

			The existing international legal order

			A peculiarity of international law is that due to the sovereignty of states,33 without its prior consent, nothing may be imposed on any state by any other power. Consequently, an international court can only act against a state if it has given its consent in advance,34 and international organisations only have as much competence as the states have voluntarily given it, that is, as much as they transferred from their sovereignty.

			The United Nations (hereinafter: UN), as a global international organisation, is partly based on the experience of its predecessor, the League of Nations, and partly on the negotiations between Churchill, Roosevelt and Stalin that already began during World War II. The aforementioned three great powers and China took part in the development of the basic principles and operating system of the UN and in establishing the competence of the General Assembly and the Security Council (hereinafter: SC).

			Thus, after ­1945, after experiencing the cataclysm caused by World War II and the terrible devastation of the nuclear bomb, the legal order – that we have known ever since, and in which we feel relatively safe, especially as a small state – was created with the establishment of the UN.35 The devastating damage caused by World War II and the deployment of the atomic bomb made it clear that war, as a way of settling disputes between states, can lead to the destruction of the entire world and that consequently interstate relations must be put on a different foundation. The general prohibition of the use of force did not exist in international law before ­1945, and thus the initiation of war had not previously been prohibited by a general rule.36 In ­1945, the prohibition of the use of force was a huge innovation and formed the basis of the new world order. This is a so-called jus cogens norm, i.e. a norm requiring unconditional application,37 which cannot be undermined, which no norm can contradict and which is therefore binding on everyone, under all circumstances. Only two exceptions were accepted: the use of force in self-defence, and in cases where the Security Council authorises the use of force to maintain international peace and security.

			With the establishment of the UN, an organisation was created to serve as the main platform for dialogue between states, with the aim of maintaining international peace and security. Within the UN, the Security Council was authorised to adopt measures to maintain international peace and security. It is the only body of the UN and the only body in the international world order that can make a binding decision including, where appropriate, an authorisation for armed intervention.38 As a result, while the UN has not become a global superpower, it is the only supranational body that can decide to use this kind of coercive tool. The five permanent members of the SC – USA, France, China, Russia and the United Kingdom – reflect the balance of power after World War II. In addition to the five permanent members, the SC has ten non-permanent, periodically re-elected members,39 who make their decisions by majority. The true weight of the five permanent members is embedded in the veto: the SC can make a binding decision only if none of the permanent members of the Council raises a veto.40 In this way, the most powerful tool of the UN lies in the hands of the five permanent members.

			There are several measures that the Security Council can take to maintain international peace and security. After determining the existence of “any threat to the peace, breach of the peace, or act of aggression”,41 it can make recommendations or decide on harsher measures. These harsher tools fall into two types: measures not involving the use of armed force, and actions involving the use of armed force. Among the former are sanctions, which may involve the restriction or termination of economic or diplomatic relations, or any other means that may be suitable to enforce its decisions, by the Security Council calling on Member States to apply such measures.42

			If the Security Council finds that these measures are inadequate, it can ultimately, as an ultima ratio, decide in favour of armed intervention to maintain international peace and security43 by authorising voluntarily applying states or military organisations to carry out such intervention. This is therefore the strongest measure of the Security Council, and thus of the UN as a whole.

			The prohibition of violence is therefore the basis of the existing international legal order. The other basic principles laid down in the UN Charter are inherently interrelated with the prohibition of the use of force and the principle of sovereignty. Thus, the obligation to settle disputes peacefully follows from the prohibition of the use of force, and the prohibition of interference in internal affairs is based on the principle of sovereignty.

			In spite of this order, the prohibition on the use of force has been violated several times since ­1945. In these cases, the aggressor state tried to disguise its act in a legal garb and use various arguments to present its act as legitimate. The arguments were usually related to an expanded interpretation of self-defence, in part because the existence or non-­existence of the Security Council’s authorisation can usually be determined objectively.

			In the case of attacks on Iraq, Syria and Georgia, the attacker state invoked self-defence, framing the situation as pre-emptive self-defence.44 However, beyond the legal evaluation and its obvious unfoundedness, there is significance in the fact that the attacking state tried to make its action legally acceptable, thus arguing for the legitimacy of its attack within the framework of the existing international legal order.45 This shows that states believe in the validity of the legal order and think within its framework, even if they violate it.

			In these cases, the reaction of the international community varied, and in general it can be argued that they were partly shaped by the corresponding self-interests of the states.

			In ­2003, the Iraqi operation launched by the USA and its partners, for example, clearly violated the prohibition of the use of force, although the reaction of the international community to it was mixed and not particularly strong.

OEBPS/Text/nav.xhtml

  
    Guide


    
      		Table of Contents


      		Cover


    


  
  
    Table of contents


    
    


  


OEBPS/Images/image00029.jpeg





OEBPS/Images/image00028.jpeg
INISTRY OF EUROPEAN UNION AFEATES
TONGARY





OEBPS/Images/image00027.jpeg
LUDOVIKA

UNIVERSITY PRESS





OEBPS/Images/font00026.dat


OEBPS/Images/cover00030.gif
On the Way
to the Hungarian
EU Presidency

Edited by
Tibor Navracsics - Laura Schmidt - Balazs Térnok






OEBPS/Images/font00024.dat


OEBPS/Images/font00023.dat


OEBPS/Images/font00025.dat


